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Hugh Madden and Kathe. 


The Appellant's C AS E. 


Eter Pilley, the Appellant's Father being a Papiſt, was diſpoſſeſſed of his Pater- 
nal Eſtate, and in the Year 1656, was by the then Commiſſioners for Adjudi- 
cations of Claims and Qualifications of the 7riſh, adjudged to be comprized 
within the Eighth Qualification of the Act, made by the then Powers for 
fetling of Ireland, and decreed to Lands in Connonght or Clare, amounting in Quantity 

or Number of Acres to two thirds of his ancient Eſtate; but had no Benefit thereof 
till the Year 1676. | 
The ſaid Peter Pilley and John Osbaldeſton, Grandfather of the Reſpondent Katherir, 
treated for a Marriage to be had between him the ſaid Peter and Mary Osbaldeſton, 
only Daughter and Heir of the ſaid John; and the ſaid John, pretending that he had 
an Eſtate of Inheritance in Fee-Simple in the Lands hereunder mentioned, (tho ir 
reallity he had xo Title to them) they entred into Marriage- Articles, dated the :$th of 
September, 1673, whereby Osbaldeſton agreed to ſettle and ſecure the Lands of Tully, 
Carroward, Carrowkeele, Coggalmore, Coggalbeg, Lifſcnerin and Derringown, ( which were 
concealed forfeited Lands) and Annaghdarry, Bunzwogane and Carrowntornane (which were 
then ana ſince the Eſtate and Inheritance of other Perſons ) lying in the County of KRoſcomen 
and Kingdom of Vreland, on the ſaid Peter and Mary, and the Heirs of their Bodies, 
after the Death of Martha Nelſon, Siſter- in- law of the ſaid John Osbaldeſt»n, who 
(as he ſaid) had a Joynture in them for her Life: And by the ſaid Articles there was 
to be a further Limitation to ſecure 8001. out of the ſaid Lands, to the Iſſue Female 
of that Marriage, in caſe of failure of Iſſue Male; and the Remainder was to be li- 
mited to the ſaid Joh Osbaldeſton and his Aeirs, The Eſtate, fo to be ſetled, was the only 
Marriage- Fortune of the ſaid Mary. | 

In Conſideration of this Settlement ſo to he made, Peter Pilley on his part covenanted, 
That when he ſhould be Reſtored to his ancient Eftate, he would our of it aſſure Lands of the 
yearly Value of 50/7. to the uſe of Mary, for her Life for a Joynture, and in lieu of 
her Dower, when ſo reſtored, and to Intail that Eſtate to the Iſſue- Male of that Mar- 
riage; with a like Proviſion, as in O-baldeſtor's Agreement, to {ccuiv 802 J. out of 
ſuch Eſtate to the Iſſue Female, in caſe of failure of Iſſue Male; and the Remaiuder 
in Fee to be limited to the right Heirs of Peter Pilley, the Appellant's Father. f 

The ſaid Peter Pilley, being Joung, in Confidence of theſe Articles, without examin- 
ing Osbaldeſton's Title, married Mary, aud perfected a Bond of 4:0 /. Penalty, 
bearing Date the 22th of September, 1673, with a Condition to luy out 200. for the 

Uſſe and Benefit of the Iſſue of that Marriage, as a further Provillon for them. 


4 of Settle After the Marriage, in the Life-time of Martha Nelſon, and of Jon Os baldeſton, 
ment, = his late tMajeity, King Charles the Second, appointed Commiſſtners for tearing and 
RG on fir ming the Title of Tranſplanted Perſons, and to Reprize Deficient Tranſlaucrs, and Con- 


 Atof Exolama- firm thoſe that had Right, and ro Diſpoſe of the Eft ates of thoſe that had io High, as by Acts 
| to, fol. 36. of Settlement and Explanation was directed. 


1676, 


And the faid Commiſſioners were to make a common Stock for Reprizals, dat of 
all forfeited anl undiſpoſed Lands in the Province of Connought and County of Clare, 
veſted in his ſaid Majeſty by the aforeſaid two Acts. - 

The Appellant's Father, Perer Pilley, exhibited his Claim before the ſaid Commiſſio- 
ners, as a deficient tranſplanted Perſon, who had a Dzcree before the Commiſſio- 
ners ſitting at Arhlone, in 1656, but to whom no Lands were ſet out for nis final 
Settlement; and the ſaid Claun coming legally to a Hearing, the ſaid Comm ⸗ᷓiονẽ]ꝗ 
gave Fudgmert for him to be Reprized out of the Common Stock of Reprizais by them 1414 out. 

The ſaid Commiſſioners had made a large Common Stock of Reprizals of the torteited 
Lands in the Province of Connongbt and County of Clare, veſted in his Majeity by the 
aforeſaid two Acts, and expoſe! the ſame to the View of all Perfons, according to 
the Directions of the Acts, and of their Inſtructions, to the Intent that the Perions 
who pretended any Title to the ſame, might ſee the Stock, aud the Poſleſſor to maze 
out ſuch their Title, if they had any. ; n 

And the ſaid Peter Pillcy, viewing the ſaid Common Stock of Repriz ls, J, ; 

the Landi in the Bill (except Annaghdarry ) (which the Jaid Jo Osbaldejton *aus to le- 
cure to him, and pretended and undertook to give him for dis Portion) Comprized 17 
that Stech; which was the fir Notice he bad of any Defett im Osbaldeſton Titty. = 2 

Utmoſt Endeavours were uſed to maintain Obaldefior's Title, but on af ol Hea- 
ring before the ſaid Commiſſioners, attended by Council on both Sides, it plainly 
appeared, that the ſaid Lands were the Eſtate of Charles O Connor Ave, 4 N 


fo om mill: n. 
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Veron, and of vther Forſeiting Pei ſons the 23th cf Octeler, 1641, and long before, 
and that Charles O Connor Roe, had made a Leaſe of 31 Years of 7uly, Carronard, Cag- 
relnore, Coogalhee, and Lifſenerin, to Eaward Deere, in 1629, and levied a Fine Sar 
Comet thereof to him for the ſaid Term, and by Srrofford's Survey, and the Grand 
Office found in the late Earl of Strefford's Government (which were allowed to be 
indifput:ble Evidence of the Propriety of Lands in the Province cf Connought, where 
the faid Lands do lye) thoſe Lands were proved to be the Propiety of Forfeiting 
Perſons ; and it appeared, that Grfry Owvaldeſior had no Title to thoſe Lands, but in 
right of his Wite, who being Widow and Relict of the ſaid Edward Deane, was De- 
viſee of the Remainder of the Term of 31 Years, as appeared by the Will of Ed- 
ward Deare then produced. That after her Death, G married Martha, and was 
by Vertue of that Leaſe poſſeſſed in 1641. That Cefry died in 1644, and the ſaid 
Martha married Col. Neon, an Officer in the Z»gl:ſb Army; and he enjoyed the ſaid 
Premiſles till the Year 1660, claiming by Virtue of the ſaid Leaſe, againſt a tran- 
t>l1nted Perſon to whom the faid Lands were ſet out by the Commiſſioners in 1656. 

The ſaid Commiſſioners, after the ſtrongeſt Oppoſition and Defence that could 
he made, did ad judge the ſaid Lands into the Common Stock of Reprizals, as forfeit- 
ed and undiſpoſed Lands, aud veſted in his faid Majeſty by the ſaid Acts of Settle- 

ment and Explanation, to the Uſes of the ſaid Acts, and to be diſpoſed of for re- 
121 prizing deficient tranſplanted Perſons, according to the laid Acts and the ſaid Com- 
mifiioners Commiſtion. 

1576 The ſaid Veer Pittey, being a totally deficient tranſplanted Perſon, ard having the 
Commiſſioners Judgment to be reprized out of the ſaid Common Stock, had the 
fd Lands given to him in reprize ; and the ſaid Commiſſioners by their Certificate 
under their Hands and Seals, did ad judge t). faio Lands into the Cemmor, Stock of 
Reprizals, as Veſted in his ſaid Majeſty King Charles the Second, to the uſes of tle ſaid 
Acts, and did grant the faid Lands to the faid Feter Piley and bis Heirs, to the uſe 
of him and his Heirs, in Reprize for the two thirds in quantity, and Number of 

12:4 eas st, Acres, to which he was entituled in Connought and Clare, and in Satisfaction of his 

her to tae hed Deficiency, with 4 Javing to the ſaid Martha's Right during her Liſt; and thereupon 

„ the ſaid Perry Pilley, did paſs a Patent on the ſaid Certificate as a Reprize for his own 

| Eſtate purſuant thereto, according to the ſaid Act of Explanation: Which Patent by 

bi 16 theſaid AT i cæpreſiy made good againit all Titles not therein ſaved. 

Aery Filer, alias O:baldefion, Wife of the ſaid Peter died, leaving Iſſue, the Reſpon- 
dent Catherin and Mary, which Mary died Young without Iffue : The ſaid Peter Pilley, 
afterwards married V7/uia Lally, and had Iſſus by her e Appellaut his only Son and 
Heir at Law. 

The ſaid Perer Pilley died in 1691, and after his Death the {aid X atherin married the 
Peſrondent Hugh, and bad 100 J. from the ſaid Vrſula out of her Fortune for her 
Por tion. | 

The ſald Martha Nelſon married Sir Matthew Deane, and died in 1702, and then 
the {aid Appellant entred as Son and Heir to the ſaid Peter Pllry ; thereupon the Re- 

\oudents did prefer their Bill againſt the Appallaut in the Court of Exchequer in 

(land, to hau: the [ard Lands Decretd to the Krſpondent Ratherin, pon the Foundation of 

e {aid Articles, pretending that the ſaid Peter Pulley, paſſed the Patent in Trust for her. 

The Appeitant anſwered the ſaid Bill, ſetting forth bis Title above 

e e n 10 192 Alledged, and that the ſaid Peter Pilley paſſed the ſaid Lands in Keprize 

«rs, puriuzut roche for his two i birds of his tranſplanted Ejſtaic, which would have come to 

3 n the Appellant as his Son and Heir, and that without any Truſt for the 

8 Habt, 042. aud laid Reſpondent Catherin; and that John On bald ſi on had no poſſeſſion in 

the ns fol. a4. Rs the ſaid Lands in him, or any clatming under him, but deluded the {aid 

6 vidence re be Veter Pilley into the ſaid Articles, to marry his Daughter, and to 
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tired, and no Evidence to be 


admitted againt ir, And 6b- have for a portion, Lands that he had no Title to; and inſiſted that by 


1 
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Een the aforciaid Act of Parliament, the aforcſiid Lands were given to the 
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Reſdlution, That all Eitaces are 


bound by the Certificate and ſaid Petcy Friſey and his Heirs, to the Ute of him and his Heirs; and that 
1 e gl Eltates not ſaved by the laid Certificate and Patent were barred, and 

that the ſaid Lands being adjudged, jeized ana jequeſtred by the ſaid Com- 

| there would be no Evidence now taken contrary to the ſaid Acts. 

July, o, The hon Reſpondent repiyed, and Iffue was Joyned, and the Cauſe being heard 
the 5th Taly, 1704, the Court directed an Iſſue, by leading Order to try whether Peter 
Pilley, 414 at «ny time, and when, declare that the Patent ſuoald be in Trust for his Daugh- 
er, by Osbaldeſtog, or to ftrengehen her Title, But the Reſpondents not prevailing to 
obtain 2 Verdict, finding any ſuch Declararivn or Truck, they did Petition for a 
Rehearing of the faid Cauſe, and the fame was Rche rd in the ſaid Court, and men- 
tioned to be before the Chancellor of the Exchequer, Lord Chief Baron, Mr. Baron 
ech and Mr. Paren John ſon, (tho the Croancelitour was not prejent, but 17 England all that 
erm and after the Cauſe was Reheard and the Proots Read, the Court adjourned the 


Contderation, and debating thereof between themſelves to the following Term, 
aud 


miſſioners 
FA 


| (4-9 | 
end then upon debating the Matter the Court was divided, theLord Chief Baron, and 
r. Ba on Jonſon were ot Opinion for the Appellant, that there was no Truft, but the 
C1.ncellor of the Exchequer (who was wor preſent at the Rehearing as is before mentioned) 
and Mr. Baron Fcchlin were of Opinion, that there was an Implyed Trutt, and the Court 
being thus divided the Lord Chief Baron died. | 

Tie Reipondeats thereupon, after the Death of the Lord Chief Baron, moved for the 
Judgment of the ſaid Court; and tho' Mr, Baron Fohn/on (taking Notice how the 
Court upon the re-hearing were divided in Opinion) did deſire there might he no 
Decree pronounced, till the Court were full: Yet Mr, Chancellor, and Mr. Baron Fe- 
chin proceeded to make a Decree, That the nom Appellant ſhould convey to the nom Ne an- 
dent Catherin and her Heirs, the ſaid Laxds, and the now Appellant to be allowed for the 
Deficiencies, placed by his Father on the ſaid Lands, and the Charge of paſſing Certificate ant 
Parent of the (aid Lands, what would appear he did lay out over and above the 200 l. he was 10 
lay out by bis Bond, and to account for the Profits fince the Death of the Lady Deane; from 
which Decree the ſaid Hyacinth Piliey hath appealed to the Lords Spiritual and Tem 
poral in Er7g/and, in the Parliament Aſſembled, 

1, For that Joh O:baldeſton at the Time of entring into Articles, had not any 
Eſtate either in Law or Equity, in the Premiſſes, or any Poſſeſſion in him, or any 
claiming, under him; and having no Portion to gire his Daughter, Deluded the Ap- 
p:llant's Father, with his pretended Title to theſęe Lands, and pretended Power to 
make a Settlement thereof on the Iſſue of that Marriage, which was a Fraud in hien, 
and the faid Articles ftaunded on ſuch a Fraud, could not be obligatory on the ſaid 
Peter Piley, either to purchaſe the real Title, or in a Court of) Equity to compel him 
to perform what was reciprocal on his Part, or to pay the Sam of 250 “ for the Be- 
nefit of the Iſſue of that Marriage, for that it was only a Covenant for a Covenant 
not performed and m0 Tan by Impication of Lam can ariſe upon fuch a Fraud. 

2diy, For that the ſaid Lands were the Eſtate of forfeiting Perſons and were ad- 
judged to be feized and fequeſtred, and to belong to the Common Stock of Repri- 
zails; And if any other Perſon intituled to be reprized, had had them granted to 
him, Peter Hiley could never have recover'd them; And the ſaid Acts of Parliament 
have made the judgment of the Commiſſioners final, and their Judgment being 
grounded on Records to reprize the Appellant's Father, to which he was iatituled 
in his own Right, there is not any Colour why the Letters Patents granted to him 
on jaſt Cauſes, and on good and valuable Conſiderations ariſing only on his part, 
\hould be conſtrued, In Truſt for thoſe Who had no Title at ail, and who could never 
have had a Pretence to have any Aſſurance made purſuant to the Articles, 

3dly, For that it is agreed on all Hands, That Perer Pilley never had auy poſleſſion 
of the Lands in Queſtion, under the Title of the Articles (nor under any other Ti- 
tles nor was his having thoſe Articles any Motive to his obtaining the Letters pa- 
teuts: And anyother perion who had been Deficient, had an equal Right to place 
his own Deficier cies on thoſe Lands: And tho' fome Witneſſes of doubttul Reputa- 
tion, have depoted ſometaing relating to a Declaration, That the Letters patents 
were obtained in T: oft, and upon Account of the Marriage Articles, whick occaſi- 
oncd the ſending that point to a Trial at Law: The Relpondents not being able to 
make out any ſuch Truſt, and proceeding to an Hearing, it was and maſt be tiken, 
that they waved the Pretence of an expreſs Truſt ; yet the Court thought fit to give 
Judgment vpon the ſuppoſed Truſt ariſing by the Implication of Law. 

4 %%, Yoat the ſaid Peter Filley parted with his own Deficiencies and tranſplanta- 
ble Right tor obtaining the Letters Patents, and if he had not to done, would have 
been intituled to other Satisfaction tor them, the Benefit wHereof would have come to 
the Appellant by Deſcent,which is now irrecoverably loſt to the Appellant ; yet the 
Decree as given, has no regard to thoſe, nor gives the Appellant any Conſideration 
with reſpect thereto, 

Laſily, For that in the faid Order, no Conſideration is had of the Sum of 100 / 
which was paid tothe Reipondents by the Appellant's Mother for her Portion : For 
all which and many other apparent Wrongsand Detects in the ſaid Decree, the Ap- 
pellant molt humbly prays your Lordſhpis Favour and Relief, and that the ſaid De- 
cree may bz reverſed, and ſuch further Order, as to vour Lordſhips Juſtice and Wit. 
dom ſhall ſeem meet. 


7. Jebyll 
St. 70 714 Dj ad; ich : 


Hyacinth Pilley, Gent. 
P ANT 
Hugh Madden and Rathe- 


rine his Wife, 


RESPONDENTS. 


The Appellant's Caſe. 


To be heard at the Houſe of 
Lords, the 19th of Febraa - 
ry, 1706. 


